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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  15 

Federal  Acquisition  Regulation  (FAR); 
Review  of  Subcontractors’  Proposed 
Contract  Costs 

agencies:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  FAR  15.804, 
15.805,  and  15.806,  Table  15-2, 
concerning  subcontract  pricing  policies 
and  procedures  to  ensure  that  the 
government  pay  fair  and  reasonable 
prices  for  its  needs. 

DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  September  6, 
1988. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  and  F  Streets 
NW„  Room  4041,  Washington,  DC  20405. 

Please  cite  FAR  Case  88-26  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington, 

DC  20405,  (202)  523^1755. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulatory  Council  are  considering 
these  changes  as  a  result  of  increased 
management  concern  over  subcontract 
pricing  and  to  ensure  that  the 
Government  pays  fair  and  reasonable 
prices  for  its  needs.  The  purpose  of  the 
changes  is  to  clarify  the  roles  of  the 
Government  and  the  contractor  in  this 
activity,  to  provide  guidance  on  certain 
apsects  of  subcontract  pricing,  and  to 
consolidate  the  requirements  for  ease  of 
use.  Subcontracts  often  account  for 
more  than  50  percent  of  a  prime  contract 
price.  Therefore,  scrutiny  of  these  prices 
is  essential  to  the  proper  pricing  of 
Government  contracts. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  does  not  appear  to 
have  a  significant  impact  on  a 


substantial  number  of  small  entities 
because  most  prime  contracts,  as  well 
as  subcontracts,  with  small  entities  do 
not  require  the  submission  of  cost  or 
pricing  data.  Most  awards  to  small 
entities  at  either  level  are  on  a 
competitive  basis  obviating  the  need  for 
cost  or  pricing  data.  In  those  rare  cases 
when  a  small  entity  does  receive  a 
noncompetitive  prime  contract  or 
subcontract  exceeding  $100,000,  the 
basic  requirements  for  submitting  and 
obtaining  cost  or  pricing  data  remain 
essentially  unchanged.  As  noted  earlier, 
the  proposed  rule  simply  consolidates 
existing  coverage  and  amplifies 
instructions  on  how  to  implement  the 
requirements.  Comments,  particularly 
from  affected  small  entities,  are  invited. 
Comments  are  also  invited  concerning 
impacts  on  small  entities  from  any  other 
provisions  of  Subpart  15.8  of  the  FAR. 
These  latter  comments  should  be 
submitted  under  FAR  Case  88-610  for 
identification  purposes. 

C.  Paperwork  Reduction  Act 

This  proposed  rule,  although  it 
impacts  on  data  submission  issues,  does 
not  change  existing  requirements. 
Requirements  have  been  reorganized  in 
the  interest  of  clarity.  Instructions  have 
been  amplified  to  ensure  understanding 
with  respect  to  subcontractor  cost  or 
pricing  data  requirements. 

Consequently,  since  there  are  no 
different  paperwork  requirements  from 
the  existing  rule,  OMB  approval  under 
44  U.S.C.  3501,  et  seq.  is  not  required. 

List  of  Subjects  in  48  CFR  Part  15 

Government  procurement. 

Dated:  June  27, 1988. 

Harry  S.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  15  be  amended  as  set  forth  below: 

PART  15— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  15.804-6  is  amended  by 
revising  in  paragraph  (b)(2)  the  basic 
element  of  cost,  “Material",  in 
paragraph  (1)  of  Table  15-2;  by  revising 
paragraph  (g);  and  by  removing 
paragraphs  (h)  and  (i)  to  read  as  follows: 

15.804-6  Procedural  requirements. 

*  *  *  *  * 


TABLE  15-2— INSTRUCTIONS  FOR 
SUBMISSION  OF  A  CONTRACT  PRICING 
PROPOSAL 

*  *  *  *  * 

Materials — Provide  a  consolidated  priced 
summary  of  individual  material  quantities 
included  in  the  various  tasks,  orders,  or 
contract  line  items  being  proposed  and  the 
basis  for  pricing  (vendor  quotes,  invoice 
prices,  etc.).  Include  raw  materials,  parts, 
components,  assemblies,  and  services  to  be 
produced  or  performed  by  others.  For 
standard  commercial  items  fabricated  by  the 
offeror  that  are  generally  stocked  in 
inventory,  provide  a  separate  cost 
breakdown  if  priced  based  on  cost.  For  all 
items  proposed,  identify  the  item  and  show 
the  source,  quantity,  and  price. 

Competitive  Methods — For  those  items/ 
services  priced  on  a  competitive  basis,  also 
provide  data  showing  degree  of  competition, 
and  the  basis  for  establishing  the  source  and 
reasonableness  of  price.  For 
interorganizational  transfers  priced  at  other 
than  cost  of  the  comparable  competitive 
commercial  work  of  the  division,  subsidiary, 
or  affiliate  of  the  contractor,  explain  the 
pricing  method  (see  31.205-26(e)). 

Established  Catalog  or  Market  Prices/ 

Prices  Set  by  Law  or  Regulation — When  an 
exemption  from  the  requirement  to  submit 
cost  or  pricing  data  is  claimed,  whether  the 
item  was  produced  by  others  or  by  the 
offeror,  provide  justification  for  the 
exemption  as  required  by  15.804-3(e). 

Noncompetitive  Methods — For  those 
items/services  priced  on  a  noncompetitive 
basis,  also  provide  data  showing  the  basis  for 
establishing  source  and  reasonableness  of 
price.  For  interorganizational  transfers  priced 
at  cost,  provide  a  separate  breakdown  of  cost 
by  elements.  As  required  by  15.806-2(a), 
provide  a  copy  of  cost  or  pricing  data 
submitted  by  the  prospective  source  in 
support  of  each  subcontract,  or  purchase 
order,  or  interorganizational  transfer  that  is 
either:  (i)  $1,000,000  or  more,  or  (ii)  both  more 
than  $100,000  and  more  than  10  percent  of  the 
prime  contractor’s  proposed  price.  The 
contracting  officer  may  require  submission  of 
cost  or  pricing  data  in  support  of  proposals  in 
lower  amounts.  Submit  the  results  of  the 
analysis  of  the  prospective  source's  proposal 
as  required  by  15.806.  When  the  submission 
of  a  prospective  source’s  cost  or  pricing  data 
is  required  as  described  above,  it  shall  be 
included  as  part  of  the  offeror’s  initial  pricing 
proposal,  unless  postponed  by  the  contracting 
officer  under  15.806-2(e). 
***** 

(g)  The  requirements  for  contractors 
to  obtain  cost  or  pricing  data  from 
prospective  subcontractors,  to  analyze 
these  data  and  to  submit  the  results  of 
the  analyses  are  prescribed  in  15.806. 

3.  Section  15.805-5  is  amended  by 
revising  paragraph  (i)  and  by  removing 
paragraphs  (j)  and  (k)  to  read  as  follows: 

15.805-5  Field  pricing  support. 
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(1)  The  requirements  for  field  pricing 
support  reports  for  subcontracts  are 
prescribed  in  FAR  15.806. 

4.  Sections  15.806-1, 15.806-2,  and 

15.806- 3  are  added  to  read  as  follows: 

15.806- 1  General 

(a)(1)  The  contracting  officer  is 
responsible  for  the  determination  of 
price  reasonableness  for  the  prime 
contract.  In  order  to  make  this 
determination,  it  is  required  that  an 
analysis  be  conducted  of  all  the  relevant 
facts  and  data  including  subcontractor 
cost  or  pricing  data  required  to  be 
submitted,  results  of  the  prime  or  higher 
tier  subcontractor’s  analyses  of 
subcontractor  proposals,  the  field 
pricing  support  (if  any),  and  historical 
pricing  data.  The  fact  that  a  contractor 
or  higher  tier  subcontractor  has  an 
approved  purchasing  system  or  performs 
an  analysis  of  subcontractor  cost  or 
pricing  data  does  not  in  any  way  relieve 
the  contracting  officer  or  field  pricing 
support  team  from  the  responsibility  to 
analyze  the  prime  contractor’s 
submission,  including  the  subcontractor 
cost  or  pricing  data.  However,  the  prime 
contractor  or  higher  tier  subcontractor  is 
responsible  for  conducting  appropriate 
price  and  cost  analysis  before  awarding 
any  subcontract. 

(2)  Subcontractors  must  submit  to  the 
contractor  or  higher  tier  subcontractor, 
cost  or  pricing  data  or  claims  for 
exemption  from  the  requirement  to 
submit  them.  The  contractor  and  the 
higher  tier  subcontractor  shall: 

(i)  Conduct  price  analyses  and,  when 
the  subcontractor  is  required  to  submit 
cost  or  pricing  data,  or  if  the  contractor 
or  higher  tier  subcontractor  is  unable  to 
perform  an  adequate  price  analysis,  cost 
analyses  for  all  subcontracts, 

(ii)  Include  the  results  of  these 
analyses  as  part  of  their  own  cost  or 
pricing  data  submission,  and 

(iii)  When  required,  in  accordance 
with  15.806-2(a),  submit  the 
subcontractor  cost  or  pricing  data  as 
part  of  their  own  cost  or  pricing  data 
submission. 

(b)  Except  when  the  subcontract 
prices  are  based  on  adequate  price 
competition,  on  established  catalog  or 
market  prices  of  commercial  items  sold 
in  substantial  quantities  to  the  general 
public,  or  are  set  by  law  or  regulation, 
any  contractor  required  to  submit 
certified  cost  or  pricing  data  also  shall 
obtain  certified  cost  or  pricing  data 
before  awarding  any  subcontract  or 
purchase  order  expected  to  exceed 
$100,000,  or  issuing  any  modification 
involving  a  price  adjustment  expected  to 
exceed  $100,000  (see  example  of  pricing 
adjustment  at  15.804— 2(a)(l)(ii)). 


(c)  The  requirements  in  paragraphs  (a) 
and  (b)  of  this  subsection,  modified  to 
relate  to  higher  tier  subcontractors 
rather  than  to  the  prime  contractor,  shall 
apply  to  lower  tier  subcontracts  for 
which  subcontractor  cost  or  pricing  data 
are  required. 

(d)  If  the  prime  contractor  negotiates 
subcontract  prices  before  negotiating  the 
prime  contract,  such  subcontract  prices 
must  nevertheless  be  reviewed  and 
analyzed  by  the  Government.  In  no 
instance  should  such  negotiated 
subcontract  prices  be  accepted  as  the 
sole  evidence  that  these  prices  are  fair 
and  reasonable. 

§  15.806-2  Prospective  subcontractor 
cost  or  pricing  data. 

(a)  The  contracting  officer  shall 
require  a  contractor  that  is  required  to 
submit  certified  cost  or  pricing  data  also 
to  submit  to  the  Government  (or  cause 
the  submission  of)  accurate,  complete, 
and  current  cost  or  pricing  data  from 
prospective  subcontractors  in  support  of 
each  subcontract  cost  estimate  that  is 
(1)  $1,000,000  or  more,  (2)  both  more 
than  $100,000  and  more  than  10  percent 
of  the  prime  contractor’s  proposed  price, 
or  (3)  considered  to  be  necessary  for 
adequately  pricing  the  prime  contract. 
These  subcontract  cost  or  pricing  data 
may  be  submitted  using  a  Standard 
Form  1411  (SF 1411),  Contract  Pricing 
Proposal  Cover  Sheet. 

(b)  The  contracting  officer  shall 
require  the  prospective  contractor  to 
support  subcontractor  cost  estimates 
below  the  threshold  in  15.806-l(b)  with 
any  data  or  information  (including  other 
subcontractor  quotations)  needed  to 
establish  a  reasonable  price. 

(c)  If  the  prospective  contractor 
satisfies  the  contracting  officer  that  a 
subcontract  will  be  priced  on  the  basis 
of  one  of  the  exemptions  in  15.804-3,  the 
contracting  officer  normally  shall  not 
require  submission  of  subcontractor  cost 
or  pricing  data  to  the  Government  in 
that  case.  If  the  subcontract  estimate  is 
based  upon  the  cost  or  pricing  data  of 
the  prospective  subcontractor  most 
likely  to  be  awarded  the  subcontract, 
the  contracting  officer  shall  not  require 
submission  to  the  Government  of  data 
from  more  than  one  proposed 
subcontractor  for  that  subcontract. 

(d)  Subcontractor  cost  or  pricing  data 
shall  be  accurate,  complete,  and  current 
as  of  the  date  of  final  price  agreement 
given  on  the  contractor’s  Certificate  of 
Current  Cost  of  Pricing  Data.  The 
prospective  contractor  shall  be 
responsible  for  updating  a  prospective 
subcontractor’s  data. 

(e)  In  exceptional  cases,  the 
contracting  officer  may,  with  the 
approval  of  the  chief  of  the  contracting 


office,  excuse  a  prospective  contractor 
from  submitting  subcontractor  cost  or 
pricing  data  and  the  required  related 
analyses  before  award  of  the  prime 
contract.  The  prime  contractor  must, 
however,  obtain  this  cost  or  pricing  data 
before  award  of  the  subcontract  in 
question.  Any  request  from  a 
prospective  contractor  to  be  excused 
from  submitting  subcontractor  data 
before  award  of  the  prime  contract  must 
be  supported  by  an  explanation  as  to 
why  the  data  and  analyses  cannot  be 
submitted  in  a  timely  manner.  If 
excusing  the  prospective  contractor 
appears  to  be  appropriate,  the 
contracting  officer  shall  provide  the 
chief  of  the  contracting  office  with  the 
prospective  contractor’s  explanation, 
the  contracting  officer’s  supporting 
rationale,  and  a  discussion  of  how  the 
subcontract  price  will  be  determined  to 
be  fair  and  reasonable.  Moreover,  if  the 
chief  of  the  contracting  office  approves 
excusing  the  prospective  contractor 
from  submitting  the  data  and  analyses 
before  award  of  the  prime  contract,  the 
contracting  officer  shall  do  one  or  more 
of  the  following  to  minimize  risks  to  the 
Government: 

(1)  Allow  additional  time  for 
submission  of  data  up  to  the  date  of 
agreement  upon  the  prime  contract 
price: 

(2)  Withdraw  the  requirement  for 
submission  of  subcontract  cost  or 
pricing  data  if  the  data  already 
submitted  or  otherwise  readily  available 
are  adequate  to  support  the  subcontract 
estimate; 

(3)  Consider  another  contract  type:  or 

(4)  Include  a  contract  clause  that 
provides  for  negotiating  an  adjustment 
to  the  prime  contract  amount  after 
award  based  on  the  subcontractor’s 
actual  cost  of  pricing  data,  and  the 
analysis  of  such  data  by  the  contractor 
and  the  contracting  officer. 

§  15.806-3  Field  pricing  reports. 

(a)  The  contracting  officer  should 
request  audit  or  field  pricing  support  to 
analyze  and  evaluate  the  proposal  of  a 
subcontractor  at  any  tier 
(notwithstanding  availability  of  data  or 
analyses  performed  by  the  prime 
contractor)  if  the  contracting  officer 
believes  that  such  support  is  necessary 
to  ensure  reasonableness  of  the  total 
proposed  price.  This  step  may  be 
appropriate  when,  for  example — 

(1)  There  is  a  business  relationship 
between  the  contractor  and 
subcontractor  not  conducive  to 
independence  and  objectivity; 

(2)  The  contractor  is  a  sole  source  and 
the  subcontract  costs  represent  a 
substantial  part  of  the  contract  cost; 
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(3)  The  contractor  has  been  denied 
access  to  the  subcontractor’s  records;  or 
{4}  The  contracting  officer  determines 
that,  because  of  factors  such  as  the  size 
of  the  proposed  subcontract  price,  audit 
or  field  pricing  support  for  a  subcontract 
or  subcontracts  at  any  tier  is  critical  to  a 
fully  detailed  analysis  of  the  prime 
contract  proposal. 

(b)  When  the  contracting  officer 
requests  the  cognizant  ACO  or  auditor 
to  review  a  subcontractor’s  cost 


estimates,  the  request  shall  include, 
when  available,  a  copy  of  any  review 
prepared  by  the  prime  contractor  or 
higher  tier  subcontractor,  the 
subcontractor’s  proposal,  cost  or  pricing 
data  provided  by  the  subcontractor,  and 
the  results  of  the  prime  contractor’s  cost 
or  price  analysis. 

(c)  When  the  Government  performs 
the  subcontract  analysis,  the 
Government  shall  furnish  to  the  prime 
contractor  or  higher  tier  subcontractor, 


with  the  consent  of  the  subcontractor 
reviewed,  a  summary  of  the  analysis 
performed  in  determining  any 
unacceptable  costs,  by  element, 
included  in  the  subcontract  proposal.  If 
the  subcontractor  withholds  consent,  the 
Government  shall  furnish  a  range  of 
unacceptable  costs  for  each  element  in 
such  a  way  as  to  prevent  disclosure  of 
subcontractor  proprietary  data. 

[FR  Doc.  88-15086  Filed  7-6-88;  8:45  am] 
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